EXHIBIT B

Opinion of Gilbert Nurick, Counsel to the

Board of Managers of Milton Hershey Schocl,

pursuant to which the racially restrictive
admissions policy was terminated.
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te whether

establishing

7he Hershey Industrial School (predeccssox in name to Milion ior-

shey School) is legal under the prosent status of the law.,

We

understand that your jnquiry was predicated in part by the deei-

*.sion of the U, sS.

.

on March 7, 1968 in the. g::.(gf_z_:_gj(}_‘_(_?_q_]._;_g_g_q litiga

16,723) and by other significant developmonts

and casce law.

As we previously informed you,

Court of Appeals for the third Circuit filed

tion (Dockael No,

in the legislative

the Yrustoes of



Girard College have filed a petit;on for certiorari with the
United states supreme Court. (1331 October Term 1967.) We would
not be éurprisoé if the Supfeme Court should deny cexrtiorari very
_soon, and we are therefore submitting oux oéinion now so that the
Board of Menagers and the Trustee may. give prompt consideration
to this: important and sensitive subject. If the Supreme Cohrt
ighould gfant certioraxi, we would ;ccommena that your considera-
tion of the matter be deferred until that Court files an opinion
on the merits.

The Giraxd College decisioﬁ.of the Third Circuit was
grounded upon the provision; of Section 1 of the Fourteenth Amend-
ment to the United States Constitution'which provides, inter alia;
wk¥% poy shall any State *** deny to aﬁy per'son within its juris-
diction the egual prétcction of the laws™. (Undetscoripg cUIrs. )
You will obserxve that this prohibition is upon the “state"., In

Girard Colleyc, the Court held, under the circumstances present

in that casc, that the exclusion of non-whites by the college

trustees constituted statc action and resulted iﬁ a violation of

the equal protection clause of the Fourteenlth Amendment.
There'are.some marked distinctiong between the Girard .

will and the Milton S. llershey Trust instrument. fThese have been
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reviewed in our previous di#cussiOns regarding the carlier 1iti-
gation involving Girard College. " the Court of Apﬁeals in its
recent decision held that its gonclusion is_confincd toéa will
- in which the testato? has 6eliberat§1y and specially involved
the Stute in the designated use of hi§ testamentary property”.
{(Mx. Girard had provided for pubiic‘administration by officials
of the City of Philadelphia.)} In the Milton §. Hershey Trust,
provision is made for a private trustce and private maﬁagcrs to
admini%tér'tho trust, Despiﬁe this distinction, the basic legal
guestion névertheléss ies the same. 1Is there such involvement by
‘the state as to gring the institution within the proscription of
the TFourteenth Amendment?

In determining whether therc is such state snvolvement,
cextain guidclinc; and preccpts have bccn established by the
United States Supreme Court. It has been held frequently that
state action may be predicated on participation by any onc of
the threc majer branches of ‘the state government. For example,

as far back as 1880, the Court in Commonwealih of Va. v. Rives,

100 U.s. 313, stated:

"IL is doubtless truce that o Stote wmay act
hrowgh different agencies--ecither by its legisla-
tive, its exceulive, or jdts Jjudicial authoritics;

’



and the prohibitions of the amendment extend to all
action of tho state denying egual protection of the
laws, whether it be action by one of these agencies
or by another.”

In the Civil Ridhis Cases decided in 1883 (109 uU.s. 3},

the Supreme Court stated that the Fourteenth Amendment makes void
"state action of every kind® which is inconsistent with the guar-
antees and extends to manifestations of "state authority in the

shape of laws, customs, or judicial or executive proceedings®

The Court, in Shelley v. Kramer (1948}, 334 U.S. 1, reiterated
this doctrinc cven more forcefully when it stated that:

"State action, as that phrase is-understood for
the purpeses of the Fourteenth Amendment, refers to
exertion of State power in 21l forxrms. And when the
effect of that action is to deny rights -subject to
the protection of the Fourteenth smendment, it ic
the obligation of thlS Court to enforce the conrt1~
tutional command )

Thus, the Couris have found state actien in the conduct
and activitiecs of executive agencics of the state government

(snpwden v. Hughes, {1944}, 321 uU.8. 1}; stote courits (Barrows v.

Jackson, {(19853), 346 U.S. 249); municipal corporations (Howe T&T

Co. v. LOS Anqcto= {1213), 227 U.s. 278); political parties em-
powered by state law to prescribe voting qualifications (ixon v,

Condon, {1932), 286 U.S. 73); statc police (Bell v, stale of Md.,




—

{1964) 378 U.S. 226): city officials {Lombard v, State of La.,

(1963) 373 U.S. 267): municipal golf course officials (Holmes v.

city of Atlmnta, (1956} 350 U.S. 879); a parking suthorxity {(Bur-

ton v. Wilmington Parking ﬁuﬁﬁoritx, {1961} 365 U.S. 715): and

the public school system (Béown v. Board of Education, (1954)
347 U.S. 483). | '

Wiéhin yecent years, therc has becn & trend to cx?and
the concepl of "state action” to evexr greater dimencions. ‘For

example, in Evans v. Newton, (1966) 382.U.s. 296, the Court

stated that:

wconduclt that is formally ‘private' may become s0
intertwined with governmental policies or so impreg-
nated with a governmental character as to become sub-
- Ject to the constitutional limitations placed upon.
state action.® '

and 3n United States v. Guest, (1966} 383 U.Ss. 745, the Cowrt
stated that:

vx%¥k the invelvement of the state need [nol] be
cither cxclusive or direet. In a variety of situa-
ticns the Court haz found state mcotion of o naturc
sufficiont to create rights undaer the egual protee-
tion clause cven though the participation of the
state wus poeripheral, or its action was only onc of
several co-operative forces leading to the consti-
tutionnl violation.,®

In Restman v, Mulkey, (31967} 387 U.5. 369, the Court

hold ot state action could he invoived whoere the conduct of



e
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“the instrumentality of the state would "significantly encourage
and involve the Statc in private discrimination", Thus. even
meaningful encouragement by statec agenciecs may be held to be

‘proscribed state action.

In gwect Briax Instiiutc v, -Button, decided within the

past year, a Federal Court wenit so far as to enjoin the Attorney
General of Virginia from enforcing a racial restriction contained
in the will establishing and funding Sweet Briarx College., (387

U.5. 423; decision on merits Civil No. 66-C-10-L Western Dist. Vva,)

As stated by the Court in Evang v. Newton, supra:

vk¥% genexalizations do not decide concrete
cases. Only by sifting facts and weighingcirecum-
stances *%* can we determinc vhether the reach of
the Fourteenth Amendment extends to a particular
case,” - ’ : '

Guided by these precepts, we have reviewed and consi-
dexed in great detail the facts and circumstances pertaining to
the Milton Hexsheoy School situation. The Deed of Trust estab~
lishing the Milton lershey School (then called The Hershey In-
dustrial School) was executed by Milton §. llershey and his wife,
cathorine 8. Hershey, on November 15, 1209. It provided fox the

establishment of the school to be permanently located in Derry

Township, Douphin County, Pennaylvania. Paragraph 13 prescriboed



that:

wrhe institution shall be corganized as soon as
practicable and when prepared te Yeceive orphans, the
managers shall from time to time receive and admit to
the. School as many poor, healthy, whitc, male orphans,
of such ages between four and eight years, as may from
time to time be dotermined by the Managers, as in the
opinion of the Managers, the extent, capacity, and
income of the School will provide for, and shall be
adequate to maintain, and from time to time as there
may be vacancies, or increascd ability from income
may warrant, others shall be admitted. The term ox-
phan in this deed designates & child whose father is
deccased.” '

Paragraph 28 provides that:

“{f in the opinion of the Managers it may be ad-
vantageous and convenient that they should be incor-
porated, and as a corporation hold and exercise the
trusts herein created and directed to be held and ex-
ercised by the Managers as individuals, the Managers
shall have full power and authority at their option
to apply for and obtsin and take corporate powers and
become a-corporation under the laws of the State of
Pennsylvania existing at the time of the application
for such corporate powexs **% ¥ S

Paragraph 28 set forth certain conditions which should
e met in the event thét ] éorperation would be formed. 'The
charter must be in perpetﬁity, the institution shall be called
"ahe Hershey Industrial School', and the Mﬁnagcxs "shall be ﬁhc
sole incorporators and managers of said coxporation. It pro-

vidod:

A



w#¥% that the said corporation, undey and by
virtue of the law or laws of the Commonwecalth of
Pennsylvania existing at the time of its creation,
shall have full and complete legal authority to
take and cxecute the trusts hereinabove created and
intended to be exercised and held by the Managers
as individuals, to excrcise and enjoy as such cox-
poration all the trusts hercin created to be exer-
cised and enjoyed by the said individual Managers,
with all the powers and authorities, and under and
subject to all the conditions, restrictions, and
limitations as are herein given, granted, created,
prescribed, and declared of and concexning the said
trusts to be held and excrcised by the saild indivi-
dual Managers *¥% ¢ : -

It further prescribed that the corporation
vghall thenceforth hold and enjoy all the trusts
hereinabove declared and ercated and intended to be
held and exerciscd by the individual Managers afore-
said, and be 2nd become the suceessors in the trust
of the said Managers.”

Additional procedural details are set forth with re-
spect to notice of incorporation to be served on the Trustes
and the relationship between the corporation and the Trustee.

‘My. Hershey was @& sophisticated businessman and was
undoubiedly quite knowledgeable in the advantages of corporate
existence and the nuances of corporate operations. It is sig-
pificant that in the Deed of Trust he speeifically provided for
the authority to incorporate the ingtitution and foy said cor-
poration to enjoy all of the benefits of the laws of the Commoii-

wealth of Poemngylvinia yelating to this gltatus., 9his factor



assumes special importance since ihis power to incorpoxate was
exercised on December 30, 1919, when an application for charter
for "The Hershey Industrial School" was filaed by tﬁé Managers
and was approved b? tﬁé court of Common Pleas of Dauphin County,

Penﬁsylvania ag of that date, It is notewortﬁy that Mr. Hershey
was one of the managers who partiéipated in that proceeding.
thus, the Schoel achieved corporate status and thc material bene-
Cfits therefrom through the application of state lcgiglation and
the action of state ﬂuﬁiciary. We do not guggest that, under
the present s;tat.e of the law, this action alone was sufficient
to activate the pxoscriptioﬁ of the Fourteenth h@endment, but it
isva significant event which must be included in considering the

.

total scope of state involvement and pérticipation.
‘ ‘ We note further that Articles of Amcn@mcnt were filed
by the corporation on two occasions to reflect certain medifica-
.ticns in eligibility reguirxemonts for admittees and alsc to
¢hanye the némo. These ﬁo&ifications will be congidered later,
but at this point it chould be observed that the Articles of
Amendment f£iled on October 30, 1933, and Deecmber 24, 1951,
agnin involved agencics of the Qtntc. Indcéd, thoese amendments
also reeceived thoe prior approvial of the sccrotafy of Welfaxae, o

¥,

state officinl whose action further involved the state,
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Thexe have ‘{)con sever;al significant proceedings in-
volving instrumcntalitiés of the state in conncction with sub-
stantia; modifications of the terxms of the trﬁst. OA or about
.Octeber 27, 1933, the School £iled a petition for modification
of the trust in Eﬁe Court of‘common Pleas of Dauphin County (No.
1096 Rquity Docketl), requesting that the maximum age limit for
eligibility for admission be extended from eight years to four-
tegh yqarQ and that the definition of én eligible orphan be en-
-larged te include boys whose mothers were deccased. In accordaﬁce
with the laws of the Commonwealth of Pennsylvania, leave was
granted by the Attorney Gﬁnéral to file thé petition, and he

.ccnscnteé to ‘;any ‘fiec.rce the Court may‘make“.' Mr. Hershey, who
was still living at that {imé; joined in the petiti&n. on Oc-
tober 30, 1933, the Court granted the érayer of the petition and
entercd a decrce as requcstcd“

Again, on or aboup December 17, 1951, the Séhooi; with
the leave of the Attorney General, filed ancther petition fox
modification of the trust, thié time in the Orphans“Court,of
Dauphin County (Docket No. 824). This petition requésted pormnis~
sion to change he name of the Scheol from “ihe Hershay Indastrial
school” to "Milton Hercshoy School". On Doconbeoxr 17, J.é.’»l, Lthe

orphms' Court entered its deareo aulborizing the change of nanc,

-1 Qe



Subsécxxxcnt}.y, Art'icles of Amcndment to the- I\r'i:icles of Incorpor-
ation were filed :m the Court of Common Pleas at DockcL N’o. 816,

) scptombcr rexrm 1951, to conform the Artlcl es to this modification.
_Hexe again, therc was a heavy enmeéhment of the state.

Thus, through state acgion,.the benefits of corporate
status were conferred; the eligible age for admission was ex-
tended; the definition of an orphan for purposes of admission
was broadencd; and the name of the institution was changed to
eliminate the stigma which began to attach to the use of the
woxrd "Industrial” in the name of the instituti.on‘ These were
.fundamental c¢hanges of primary imj)ortance 1.:0 the trust and to
the School and could not have been achieved without the substan-
tlal 1nvolvemcnt. of the state,

+« The action o:’ the state did not cecasc at this po.mt.
In 1963, the Trustce and the Managers of the School decided to
make a grant of $£50, OO0,000‘from the accumn}.-ntad income of the
trust fbr the purposc of cstablishing a medical school in Dexry
mownship. This praiscewvorthy, gencrous and.public-spixited ob-
jective could not have beon.attainca wi.thout the caoberation and
action of state agencices, A weview of U}CAICC!U)T(] {(Ne. 7.12, Ox-
phans' Court of Dauphin County, 1963)‘ indicates that ﬂ;c: Attornoy

General was consulied rogarding the proposal, that he joined in

-3l-
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the, pra‘yc'r of the petition, that he attenc‘:c;] and participated
in .the }?rocceding in which the pe'tit':'.on was presented, and the
Pre;ident Judge granted the pe'tition and signed th‘c decrec on
hugust:.?B,‘ 1963. This procedure was permeated with state action.
It involved state laws applic:a.ble to cy pres and the requisite
actions of the Attorney General and the' Court. |

In the same ycar, a pet:;tlon was filed with *Lhe or-
phans' Court for approval of a lease and an agrecmcnt rolatmg
to the operation of the Hcrs'hey Community Center structure.
which is an asset of the trust. Herc a;;jain, the. petitiori was
yeviewed by the Attornay Gc:neral, who consrlvn_i:ed to a doecree as
prayed for, and the Prcsi’.dc’nt Judge of. the drplmar;s' Court granted
the petiti'on._ 'I‘hrox{gh this .state part;icipation, another worthy
objec‘tivo. of the Prustee and the Managers -was cffcctuated for the
Yenefit of the community. .

Mftor the status of the !:rust :{::und was disclosed in the
.cy pres proceeding, the Trustee deomed it appropriate~-albeit not
roguired--to file an accounting with the Orphans’ Courl of Dau~
p’hi;n County pursuant to pr.ov:?.sionfs of applicablo statutes and
rules. of the Penngylvania Supreme Court and of the Orp]mn‘s' Court
of pauphin County. . Such zac:tion was highly desixable for thc‘proa

toction of the Trusteo as well as frzom the standpoint of the




#ublic. Since no accounting Pad prcvioﬁsly been filed, a peti-
tion was presented to the Suprc&e court of Pennsylvania seeking
"2 waiver of itcm~by-itém accounting for the first 50 years of
the trust. The matter was revicwed with ﬁhe.Attorney-General
and the President Judge of éhe‘Orphans' Cpﬁri, and both executed
acknowlcedgments and stétements indicating that théy did not'0p~
pose the relief granted. On June &, 1966, the petition was
granted ﬁy the Pennsylvania Supreme Court {287 Misé. Docket Texm
1966) ., This action by the agencies of thé Commonwealth in pex~
‘mitt&ng the Trustee to follow a simplified accounting proceduxe
-relieved the trust of a heéyy financial burden and prcvenfea an
"unwarranted dissipation of its funds. Subsceguently, accounts
were filed with the Orphans;‘Court of bauphin County (for the
period from November 15, 1909 to Déccmber‘Bl, 1959, and from
Januury 1, 1960 to December 31, 1965) with appropriate notice to
the Attorney General, and following auéit, the accounis were con-
firrncd'. (No. 712, Year of 1983.) Throug}; confirmation of these
accounts, the Trustee dexived significant protection under the
provigions of the applicable laws of ?cnnsylvaéia. Herc again,
“thig objective couid not have been hccomplishcd without the
heavy intoerplay of state laws, state officials and state judiciary.

onc other court proceeding invelived a pelition to the

~]3-
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Orphansu'court ofl Dauphin County‘(No, F1z Yéar of 1953) in which
Hershey Trust Company as 'I‘.!:"ustce s'ough‘g approval of the rig‘n'i:' to
lease certain real estate to Acme Markéts, Inc, for a pericﬂ in
excess of five years.‘ A copy of the petition was presented to
the Attorney General who, aftor'his review, executed an écknow~
ledgment and consent, On Octobervlz, 1966, the Pfesident Judge
"of the Orphané’ Court issued a decree authorizing the exccution
of the lease; This tranSacfion of economic benefit to the trugt'
was-effecteé through the involvement of agencies of the stéte.

‘ There is a galaxy.of other féctors which, though not
as significant as those recited above {and thch alone might not
ﬁave comprised staée action within the rcach of the rourteenth
Amemdmeng) nevc;ihelcss_havc forged even: morc deegly.the impri-
matur of the state on the Milton Hershe? school trust,

The Department;oﬁ‘leﬁare has general powers of super-
vision ovef the institution, regularly inspects its facilities
and cstabliches standards for its eQuipmen?, managcmant and ad-
winistration; the Departwent of Puﬁlic Instruction prescribes
cer{ain courses Lo be oﬁie;ed to the students and assis.s in the
.dovalopmaut of par;icular courscs and the amployment of guali~

ficd profossional perconncl: the Department of Health ceastablishes

minimum headlth standards applicable to siudents, and regularly

=14
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inspeets the School's food proécssing and sanitatioﬁ facilitices;
the Bepartment of Labor and Industry reviews and approves all
buil&ihé plans and inspects the ﬁuildinés; the Dcpartmént of ag-
riculture is in&ol&ed in the School’svpxodﬁction and marketing
of faym products; the Depar tment 5f Revenue has exempted the
school from éales and use taxes; and the Legislature has provided
statutory autﬁorization for l%mited exemption from real estatc
taxes. |
After "sifting facts and weighing circumstances” as di-

rected by the United States'Supreme Court, we come to the concliu-
sion that there has been ané is substantial and significant state
participation iﬁ the administfation of Milton Hershey School énd
that the exclusion of non-whites byrthe school constitutes a
viokation of the egual érotecéion clause of thé Tourteenth nmend-
ment. hccordingiy, non:white boys should be admitted on the
basis of the same reguirements and quaiifications {othey than
color)., and standards, specifications and.proccdures vhich are
gpplicabla to white Dboys.

| if the poard of Managers should detcxmiﬁc Lo admit
non-white boys to comply with this opinion, we would rccommend
that such modification in your adimission policy bc‘made subjoct
to the « ﬁrrcnca of the Attormnoey Goaneral ok the Commonwealth of

Pennayly o, who is the exclusive representative of the public

=
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in matters'afﬁecting charitable trﬁsts. Siﬁce the Attorneyv
General is also the chief law enforcement officer of the Com-
monwealth, it is doubly desirable to obtain his concurrence so
that the Managers and the'Truétee'may be fully proteg&ed in
taking this significant action.

very truly yours,

MuNEES, WALLACE & NURICI\

///5f44$/;;7" ,A@aawﬁél

Gilbert Nurick

GN M
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EXHIBIT C.

Opinion of William C., Sennett, Attorney-

General of Pennsylvania, pursuant to which

the racially restrictive admissions policy
was terminated.
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COMMDNWEALTH OF PENNSYLVANIA
OFrice OF ATTORNEY GERERAL
HARRISDULUARC, PA.ITIZO

Witiiam C. SENNETT
AVIOARLY GENEPIL

June 4, 1968

James E. Bobb, Chairman
Board of Managers

Milton Hershey School
Hershey, Pennsylvania

Dr. John O. Hershey
President

Milton Hershey School
Hershey, Pennsylvania

Arthur R. Whiteman, President
Hershey Trust Company
Hershey, Pennsylvania

G;entl emen:

I am in reoceipt of your requesti for my concurrence in the
decision of the Board of Managers of Millon llershey School of May 22,
1968, modifying the admission policy of {he School so as to admit noa-~
white orphan boys. Your prescnt admission policy is in compliance
with the requirement of the Deed of Trust executed by Milion Hershey
and his wif¢ on November 15, 1909, which esiablished the said School
and provided, inter alia, that the institution shall be organized to
receive poor, healthy, white, male orphans.,

1 understand that the proposed change of policy was adopted
pursuant to the advice of your counsel that by reason of the recent
Girard College decision (Commonwealth of Penngvlvanin ¢t al, v. Brown
¢t al., No. 16721.U. S. Court of Appeuls, Third Circait. Ceruorny
dcnicd by the U. S. Supreme Court May 20, 1968, No. 1331 Octobe. Werm,




James E, Bobb, Chairman ' -2-

1967), and other significant decisions on the subject, the continuance
of the exclusionary policy would constitute such a denial of equal
protection of the laws os to violate, the requirements of the Four-
ieenth Amendment of the United States Constitution.

This opinion of your counsel was based upon his conclu-
sion that the Hershey School has been so involved with the Common-
wealth of Pennsylvania that ihe eontinued exclusion of non-white
oiphans would constitute State action prohibited by the said equal
protection clause. o

The Trustce and Managers of the Milton Hershey School
have had continuous contact with the Orphans' Court of Dauphin County
ahd the Office of the Attorney General of Pennsylvania. For example,
the institution was incorporated by the Court of Common Fleas of
Dauphin County in 1918. Thercafter, amendments were filed in that
Court on two occasions. In 1933, pursuant to lcave of the Aftorney
Gieneral, the Court of Common Pleas of Dauphin County made a decree
changing the maximum age limit of eligibility for admxssxon Iron‘
cight years to fourteen years and defining the term "orphans” as hoys
whose mothers were deceased. Again, in 1851, pursuant to leave of
the Attorney General, petitions for modification of the Trust changing the
name of the School to Milton Hershey School were approved by the Dauphin
County Court.

In 1963, afier consultation and with the joinder and partici-
pation of the Atlorncy General, a petition was presented to the Orphans®
Court of Dauphin County authorizing the grant of $50 million dollars
from the accumulated income of the Trust for the establishment of a
medical school in Perry Township. Later the same year, the Attorney
General reviewed and consented to a petition to the Orphans' Court of
Dauphin County asking for approval of a lease and agrcement to the
Hershey Community Center structure.



James E. Bohb, Chairman
Dr. John O, Hershey
Arthur R, Whiteman, President -3-

On June &, 1966, the Supreme Court of Pennsylvania
granted the petition of the Trustee with the Attorney General's
joinder for the waiver of certain requirements of dccounting for
the firgt fifty ycars of the Trust, Subsequently, accounts were
confirmed by the Orphans! Court of Dauphin County after notice to

.the Attorney Genceral.

In addition to the foregoing, the laws of the Common-
wealth subject the School to certain supervision and regulation by
the Departments of Welfare, Public Instruction, Health, Labor and
Industry and Apriculture. It also exempts the School from Salcs,
Use and Real Estate Taxes. These contacts with the State have
significance only when considered in the context of the aforemen-
tioned history of Commonwealth activity,

The language of the Supreme Court of the United States
in Evans v. Newton, 382 U. S. 296 (1966}, is appropriate in evalu~
ating the extent of State action involved in the above activities.

“"Conduct that is formally ‘private’ may become
so intertwined with governmental policies or so
impregnated with a governmental character as to
become subject to the constitutional limitations
placed upon state action,”

The naturc of activitics which constitute State action were defined in
United States v. Guest, 383 U. S. 745 (1966), whercin the Court
stated that:

" % % % the involvement of the state nced [ not)
be cither exclusive or direct. Ina varicty of
situations the Court has found state actlion of
a nature sufficicnt to create rights under the



“James E. Bobb, Chairman
Dr. John ©. Hershey
Arthur R. Whiteman, President : -4~

equal protection clause even though the partici-
pation of the state was peripheral, or its action

" was only onc of several co-operative forces
leading to the constitutional violation."

. The authority of the Courts to enforce restrictions
similar to those under consideration has been denied by the Supreme
Court of the United States. It has held that such Court enforcement
would constitute State action supporting discrimination prohibited by
the equal protection clause of the Fourteenth Amendinent of the United
States Constitution. It is our considered opinion that this determina~
tion is applicable in this matter. In coming to this conclusion, we
are guided by the decision of the United Statcs Supreme Court in
Shelley v. Kraemer, 334 U. S. 1 (1948), where the State courts had
enforced restrictive real estate agreements. Chief Justice Vinson
held:

"We hold that in granting judicial enforcement
of the restrictive agreements in these cases,
the states have denied petitioners the egual
protection of the laws and that, therefore, the
action of the state courts cannot stand.

% % % *

"The historical context in which the Fourteenth
Amendment beecame a part of the Constitution
should not be forgotten, Whatever else the
framcrs sought to achieve, it is clear that the
matter of primary concern was the estublish-
ment of cequality in the enjoyment of basic civil
and political rights and the pregervation of
those vights from discriminatory action on the
part of the States based on considerations of
race or color."
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In the recent case of Sweet Briar Instituic v. Bution,
12 Race Rel. L. Rep. 85 (W.D. Va., 1967), rev'd per curiam,
387 U. S. 423, decision on the merits, Civil No. 66-C-10-L (W.D.
Va., filed July 14, 1967}, the Trustee of the Institute sought to
enjoin enforcement by the State Attorncy General of a racial
restriction contained in the will establishing and funding the college.
In restraining the Attorney General from enforcing the restriction,
the Court stated:

"The State cannot require compliance with the
testamentary restriction because that would
constitute State action barred by the Fourteenth
Amendment. This was the express holding in
the Girard Case."

) See also the concurring opinion of Circuit Judge Kalodner
in the Girard casec wherein he stated:

"The Fourteenth Amendment is contravened
under tlic Shelley doctrine, where there is

- *active intervention of the state courts, sup-
ported by the full panoply of state power’ in
the furtherance of enforcement of restrictions
denying citizens their civil rights because of
their race, color, or crecd.”

After sifting all the facts and weighing circumstances,
1 come inevitably to the conclusion that there exists a significant
and substantial State involvement in connection with the Milton
Hershey Schonl and the Trust under which it was established.

Accordingly, I concur in the action of your Board of
Managers in modifying the adinission policy so as 1o admit non-
white orphan boys. Such applicants should be admitted on the
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basis of the same requirements and qualifications {other than
color), and standards, specifications and procedures which are
applicable to white boys.

I commend your Board for its judicious decisjon
which 1 am ceortain will mect with the approval of all fair-minded
people. I confidently predict that the elimination of the color
restriction will enable the School to continue its invaluable service
to orphan boys, who obviously were s0 dear to the heart of its
illustrious Founder, Milton S. Hershey.

Sinferely,

Mliam C. Sennett-
Attorney General



